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,::< ,..  ..,. Tax Board on the protest
I ::

I. .,._,.l.,
of Howard Bu%lding C o r p o r a t i o n  to y,, :; :*.

~.-. .” :- .__ _ . .. pss osed assessments of addit%onal  franchise tax in the amounts,.;.',:,
<i ;: ,_ ., .’.: .._. . . of %2,070&O, $2,070,60,  $X,150,28 and $509.76 for the taxable~;,“~%.:,~.; ., ‘. :‘, ;’i , ,I ‘-‘.,‘.’, . ., ‘: ., L *,!I ‘:'. ; “‘? years l955$ 1956, 1957 and 1958, respect%vely, based upon ,.;' .' ';: :',:+.
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.’ . :: .‘..i A ; .’ ,,.,_,,  .’ fncome ~QF the years 1955, 1956 and 1957. *..,:’ ., I’: .’‘_ . . . . . .,:. . .I
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32-h fil%ng its tax returns for  income years 1955
and 1956, appellant Howard building eosporation claimed as

:,i:: ‘.
.-.j

deductions certain property taxes it had paid0 Respondent
disallowed those deductions on the ground that title to the

.,I '.‘-.
,;7”‘.

property fnvokved had not yet passed to abpellant on the date .-?.
the taxes became a 1k-1 thereon,
‘t;he ~n%y ibJbgue in this appeal,

That.disallowance presents ".:.
Altho

the income year 1957, taxable year 195"is
h appellant referred to'
9 An its appeal, it has .:x.',

raised no Lssue with respectto that Ancome 032 taxable year. ,' "
Appellant is a Cali%orn%a corporation incorporated ‘..

oxa July l-5, I-954, by IYIr, T, f, Moseley,. Zn early 1955 Moseley‘ e
negot%ated  for the.purchase  0%” a 70 percent interest in an II:.
offfce bufld%ng in San Francisco known as the Howard Building .,, *’
(hereaftek referred&o  as "the property")., bt that time the ., -
property  was owned by three ind8v%dualsz.  Henry F, Bloomf$eld, ::.
who had a 50 pe~aent Anterest, and two other persons0 each of .;‘.
whom BseBQ a 25 pbFGen% ziJdxxPes%, The 70 pelr~cent .zLnterest. :I”
wb%sh Wose%eg.  wiah~Q to a~:qtise  ~23~3  wmposed ofi‘:;, percent .‘of ’ :. ;.
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Bloomfieldgs interest and the ent%re interest of each of the ".i'
other two owners, :

On February 21, l.9559 Moseley and Bloomfield  (who ’ :-
was acting for himself and the other two owners of the property)..",':
executed an agreement of sale with respect to the 70 percent . . t“.:
interest, The sale was to be for cash and the purchase price _. 1;.
was due withIn thirty days, Possession was to be given as of :.. F

:..!.
the date of recordatfon of the deed, The agreement specifically,. :‘,‘;’
provided that "This offer is made and accepted subject to the ,:;. :,:;.,,I
terms on the reverse hereofotg ‘.’ .,., I’,, .;.,,+

The terms set out on the reverse s%de of the agree- ':~'~'~'~;-
ment provided that the offer was made and accepted subject ,'. :,. *.II
to the concurrent conveyance, at Moseleyss election, of the
remaining 30 percent interest in the property and the 70

':...:.'{*'._
percent interest which Moseley had contracted to purchase,

'~~~(,.  .:..

to "a new corporat%on"
"‘;;; C

to be formed by Moseley and Bloomfield .':,;';.::  :'I
for the purpose of holding the property. This concurrent .“.‘::_:: \’
conveyance was made an essential condition to the assumption '.5Y:",:'
of any obligation by the purchaser, ICt was further provided ‘, :,;:,!
that Moseley was to have 70 percent and Bloomfield 30 percent.':.':~;:'.::.
of the stock to be issued by the new corporation, The reverse '+ . . . . .
side concluded with a provision that all prorating was to be :..;?i..~::_
made as of February 28 if the transaction was closed by “,. .:::; .:: ,.”
Narch 5 and if not, then as of the date of closing o o 1 .-::;. .,:."$;j: .I, ,,,'. .

On February 23, 1955, Bloomfield sent to the title .'_l' i.':.: .*.".':
company which acted as escrow agent, a copy of the agreement ::j.:I'-i.?.1
of sale, together with deeds naming Moseley as grantee of ““..:.$’
interests totaling 70 percent of the property, Subsequently; ~,j,;:~~‘:;~‘Y’
on March 10, the title company was advised that an applica- ,’ ,.,I. i‘.‘,
tion had been made for appellant to issue stock and that the
stock would be given to the title company for distribution

.:,;:Y~~~_~~
as soon as the permit was granted, On the following day,

:,j;:; 1-i,_ 7;. .:i;

March 11, 1955, the title company received a deed transferring ;‘,,:_
Bloomfieldss remain%ng 30 percent interest to Moseley and a :;lj ;
deed transferring MoseleyDs.entire  interest to appellant,*' 1 :/

-.

The title company made payment to the sellers of .l.'
the 70 percent interest and recorded the various deeds involved ."i,
on March I.4$ 1955o 1% also prorated property taxes between the. .: :
parties a8 of that date. On Piarch 23 %t distributed additional ~..,:.:..
amounts to Bloomfield, and in March 31, 1955, appellant's stock
was,issued to Moseley and Bloomf$e%d in accordance with the terms

.,

0% the agreement of sale, ..,._'



0 . .

1

X954-1955 (part 0f
28 installment). 1'
1955-1956
(bat jbwstalhent)

24,808,68 y;,. .:+': ,‘:,.

- $#& o 48064 .:.I; :;;.(.

w55-~156
,,*:;;:::

(2d installment)
; ,, . ,., :: 1 _. -.I

24, 808 .68 ‘::j- .:..: .:. ,:
,,\. ‘.: ..’,,-

On appeal,
tax which

appeblant concedes that 70 percent of'the property" I/?
Able, but

it paid fcor the fiscal year 1954-1955 is not deduct+'."-.."-,
ft claims that it should be allowed a deduction of ‘..,:.:.‘,,.::.:

30 percent of the amount which it paid for that fiscal yeaq ;-..C,:l .,,
in addition to a full deduction of the property tax Imposed
for the :fiscal year 1955-1956,

'.:'J' "1
_' :. .,., '<: ,,

Section 24345 of the Revenue and Taxation Code :‘:.

provides that all taxes paid during the income year (with
certain exceptions not relevant here) shall be allowed as a

’ ,j:”
“, .’

deductIon, Regulation 24121c(l),  title 1.8 of the California . :
Administrative Code, states that taxes on property may be
deducted only by the one owning the property, or in possession I .
of the property under a contract to purchase at the tim!e the
taxes become a lien, This regulation is in accord with cases

‘.;
:.

Interpretin similar federal iegfslation
316 u,S, 398 (86 &, Ed, 15551; Frank IL Gabcock
aff*d on other grounds, 259 P,2d 669; PacZfic
45 B.T,A, 426, afPd on other grounds, 128 F,2d 815.) .

The property tax for the fiscal year .lg54-1955 '.':j".'.'.-
became a lien on March b, 1954, (Rev, 8c Tax, Code, § 2L92.) -.‘.:.:.j
Appellant contends that, although-it did not own or possess: "1:.
the property on that date, it should be allowed to deduct 30 ,.‘,.
percent of the tax which it paid for that fiscal year because ';:'
one of its stockholders, Bloomfield, owned 50 percent of the " ',;
property on the lien date and he still had a 30 percent interest,'. :I
in the form of stock in appellant corporation, at the time the
tax was paid,

?.:,:,~1 ., *_.’

This contention is totally unsupported by the
”
: .,:

authorities, The cases have consistently-held  that when a
corporation obtains property in exchange for fts stock> and .. ‘.'.
in the course of the transaction the acquiring corporation ‘, . .
pays off accrued property taxes9 such payments constitute a ;-
port$on of the oost of
the corporation as taxe

4 B,2d 4egsj . . .''I.:
* 32 B,*ToA* ‘. .

‘. ,: .“ ‘+ :’ .: ;.I : ‘. ‘~.,\,.~I,‘1 ..; _.., - 3, . ’ ‘.<
. . . ‘I ‘>_, I_’ .,, . .. .‘. .\ ., ,, ., )

.c., ,’ .‘.<’.. : 2 ,..;‘:, .,‘, .. . .,: I ; . :.< : ., <; ‘: ., ,.
‘,!. ‘. . . .* .‘, . ” 1’ ‘. ,I ., ,. ., f ._ ,, (,, ., _‘!’ ,’ :.

, ,- 1. ‘- h. .?,, , .-.. ,, ‘_ . . ,. . . . ._: ;‘.. ..’ ,: ,‘,:‘;i’_ . ,; _,
:,.,j::, ; ,- k., ‘.. :’ : j::. : 1:;: ‘. . ‘. ;.a. ST .-> .‘” ; .;

.C“ . . ‘. ,: I.6 . ..F’.. .,,,, ;,’
. .’ *,_ .,.‘, ..‘. ;.,: ‘. ._.. *. *,1 .-:.;.j.  .’ ‘. ” ‘:” ._ ‘.

.:,, :. ,, .; I: ;. . .
. :; . . ‘.’

: ,: .; ‘. i . ‘. :, 1 , .:.



.’ ‘. ,__
,

/_

2 a. .
‘. ~.

‘: ,’

0 .. .* ”

.’ :

.
,

:.
I/ 0 .: .,’ .

_‘.

. :

‘,
.

I
1 .’

With respect to the fiscal year 19554956, the
property tax became a lien on March 7$ 1955. (Rev, & Tax.., :
Code, $ 23.92,) Appellant advances two alternative grounds
in support of its deduction of the property tax for that
fiscal year0 First;, it argues that it gained constructive
ownership and possession on February 23, l9559 through the'
deeds delivered to the t$tle company on that date, Although
these deeds were for only 70 percent of the property and
were in Noseley*s name9 the argument is made that Moseley
was appellant*s nominee and that the rema%w%~ 30 percent
was to be transferred at his election,

‘.
:

.:

, -..
1.

.,’

.‘.’
..,

Normally, an escrow agreement does not give the :‘ : j:,
vendee control over the property or a claim to %t prior to the
satisfaction of the terms of the escrow, (CiV, Code, $ 1057; .‘,’
Frank W, Babcock, 28 T,C, 781, aff*d.on other grounds, 259 F,2d
7 terms of the agreement here Lnvolved, the
co&eyanbe of Bloomfield~s remaining 39 percent interest to " : ’
the corporation together with the 70 percent interest which.
Moseley had contracted to purchase was an essential condition
to any obb%gat+on by Noseley, This condition was not satis- X11,
fied u.nti.& March 11, 1955, after the property tax lien date. ,”

The agreement, moreover, provided that possession- .':. ’
was .to be g%ven when the deeds were.recorded  and that taxes
were to be prorated as of the date the transaction was 'closed, a" ..j"
The deeds were not recorded unt3.1 Narch 14 and, since taxes .:‘. ’
were prorated as of that date, it' is apparent that the trans-  “,
actionwas not eons%dered  closed unt%l that time, : . .

Thus, even assuming that Noseley was appellant's
nom%nee, the facts demonstrate that there was no transfer of ..:i.
possession or of the burdens and benefits of o-ership at .,.
the time %he.deeds to Noselley were placed in escrow.,

.’
Alternatively, appellant relies upon the decision in ..,

Miller & Lux, Inc 0 v0 Sparkman, 128 Cal, App, 449 [I7 P.2d 772];'/._:
That case, however9 did not involve the deductibility of taxes,, ..
It was an action to enforce a contractual arrangement between :.'
the buyer and the seller for the payment of property taxes.
The two situations are quite different,, The United States

::i_, .‘:;,

Supreme Court stated %n.Magruder  v, Suppliee, supra, 316 U.S. ').,I.
:..,

394 [86 Lo Ed, 15553, that the parties to a contract cannot ;.:..:.
change the tiefdenee of local taxes by their agreement, __.'. . .-..a .'

Section,l@L(d)  of the Internal Revenue Code was I",.;:'I . .
enacted An ab956b0 That sect%on provides for a prorated deduc; ,'..,  7
tfon.by the buyer and seller of property taxes for the yea$?  ‘.
%X-A  wh%ch the property %s soldi, Though s%m%lar begislat.Lon~ ;
was p~opsaed in Gal%fomia %n 1955, maeh a secMdm was not

tea ti th%s state IX&%% &q6.l (Rev, h Taxp;, Gode,'$ 24346), ';.. . . .' . :. : , .;‘ '. ,a.-i'. '.d :. -.,. ::. Ir.: _ . .':_ ., I. .:. ',;'... ,. t, ._. . . .: ' '.. *.I' ‘,., ,:,;; '.. . . 1'. :. . , i :.' .'.i
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and the
federal
case  B

‘p.rSnc%pies of the previously cBted regulation and ’ P,’
case8 p~evabbed at ah$ t$mes pez3xLnent ti the instant ~1;

.’

Pursuant to the
the board on file in this
therefor,

:. ” :

,

. .

‘.

ORDER .-e--e . .
i

views expressed  in the opinion Of ,- ’
proceeding, and good cause appearing . .

XT IS HEREBY ORDERED, ADJUDGED A$TD DECREED, pursuant
to section 25667 of the Revenue and Taxatfon Code, .that the ...;'
action of the Fr%.nch%se Tax Board on the protest of Howard
Building Corporat%on to proposed assessments of additional
franchise tax in the amounts 0% $2,070,60,

it
2,070,60, $1~50.28

and $509.76 for the taxable years J-955, I.95 o 1957 and. 1958,
a?eageatively,  -be and the same is hereby sustained,

:

Done a t S~~~ZElk?Za%tO Cal%forn%a,  this 23d day :
Of 8 %g64, by the &ate Board of,Equalization,
.’
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